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Telephone Companyl (collectively "BellSouth"), hereby oppose the petition for

reconsideration ("Petition") filed by the Cellular Resellers Association, Inc. ("CRA") on

June 19, 1995, seeking reconsideration ofthe Report and Order denying the Public

Utilities Commission ofthe State of California's ("CPUC") petition to retain authority to

regulate the rates for intrastate commercial mobile radio services ("CMRS"). Because

the CPUC itselfhas not asked the Commission to reconsider its decision and CRA cannot

act in the CPUC's stead, the instant Petition cannot be granted. Moreover, on the merits,

the CRA provides no basis for Commission reconsideration.

Bakersfield Cellular is 100% indirectly owned by BellSouth Cellular Corp.,
which has an approximate 600Jlo ownership interest in Los Angeles Cellular
Telephone Company ("L.A. Cellular") the nonwireline licensee in the Los
Angeles, CA MSA. Bakersfield Cellular is the nonwireline licensee in the
Bakersfield, CA MSA. It previously filed comments in this proceeding.

2 FCC 95-195 (May 19, 1995).
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BECAUSE THE FCC HAS DENIED THE CPUC PETITION AND
THE STATE HAS NOT REQUESTED RECONSIDERATION,
CRA'S PETITION IS NOT GRANTABLE

With the express intent ofcreating a uniform Federal regulatory scheme

over CMRS providers, Congress, in the Omnibus Budget Reconciliation Act of 1993

("Budget Act"),3 amended the Communications Act to preempt state regulatory authority

over "the entry ofor the rates charged" for CMRS offerings. A narrow exception to this

Federal preemption of state regulation was carved out for states wanting to retain rate

authority - ifcertain prescribed conditions were met. Specifically, Section 332(c)(3)(B)

ofthe Budget Act provides that:

Ifa State has in effect on June 1, 1993, any regulation concerning the rates
for any commercial mobile service offered in such State on such date,
such State may . . . petition the Commission requesting that the State be
authorized to continue exercising authority over such rates.... The
Commission shall review such petition in accordance with the procedures
established within 12 months after such petition is filed, and grant such
petition if the State satisfies the showing required under subparagraph
(A)(i) or (A)(ii)!

Thus, Congress established a procedure for the states to request an

exception to FCC preemption ofrate regulatory authority and, in the event ofa denial, to

petition for reconsideration. Other parties were not given the authority to petition the

Commission to continue rate regulation (either in the first instance or on reconsideration)

in place ofa State. In fact, in the CMRS proceedings to implement the Budget Act, the

Commission itself confirmed the need for state action by declaring that "any such petition

should be acceptable only if the state agency making suchfiling certifies that it is the duly

3

4

Omnibus Reconciliation Act of 1993, Pub. L. No. 103-66, Title VI, § 6002.

47 U.S.C. § 332(c)(3)(B)(emphasis added).
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authorized state agency responsible for the regulation oftelecommunications services

provided in the state." S

The State ofCalifornia (through the CPUC) took the first step to retain its

authority to regulate CMRS rates by timely submitting a petition to the Commission.

Upon denial of its petition by the Commission, however, the State ofCalifornia declined

to take the second step by petitioning for reconsideration ofthe Report and Order. The

State's determination not to seek regulatory authority is conclusive and there is no basis

for granting CRA's Petition. The CRA cannot come to the Commission to gain rate

authority for a State when the State in question has not itselfmade the necessary filing.

Both the statute and legislative history are clear that it must be the State that comes to the

Commission for authority to regulate rates within the borders ofthat state.6

Once the CPUC did not avail itselfof the opportunity to petition for

reconsideration, CRA's filing could not be decisionally significant because its rights are

wholly derivative ofthe CPUC. (CRA nowhere contends that it is an authorized agent

for the state ofCalifornia.) CRA's position is comparable to that ofan intervenor in an

appellate case. The rights ofan intervenor are derivative ofthose ofthe appealing party.

See Implementation ofSections 3(n) and 332 ofthe Communications Act, Second
Report and Order, GN Docket No. 93-252,9 FCC Red. 1411, 1504
(1994)(emphasis added)("CMRS Second R&D").

6 Indeed, the legislative history ofthe Budget Act reflects the Committee's clear
intention to "permit[] states to petition the Commission for authority to regulate
rates ...." H.R. Rep. No. Ill, 103d Cong., 1st Sess. 261 (1993) (emphasis
added).
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Ifthe appellant decides to drop out ofthe proceeding, the intervenor loses its position to

comment in the case and cannot step into the shoes ofthe appellant.7

Thus, the CRA Petition cannot be granted. Where the Commission has

denied a state petition to extend rate regulatory authority, there is a threshold filing

requirement that the state (or authorized agent thereot) petition for reconsideration. That

requirement has not been met here. The authority conferred on the states by the Budget

Act to request continuing rate regulatory authority is personal to the CPUC and CRA's

Petition cannot be granted.

n. IN ANY EVENT, NEITHER THE CPUC'S PETITION NOR CRA'S
ARGUMENTS MEET THE SUBSTANTIAL BURDEN OF PROOF
REQUIRED BY THE BUDGET ACT TO SUPPORT CONTINUED
RATE AUTHORITY

Assuming arguendo that CRA could petition for reconsideration in this

case, a review ofthe CRA Petition demonstrates that it has not "cleared the substantial

hurdles" enunciated in the Budget Act for continued State rate jurisdiction.' Under the

Budget Act, States petitioning for authority to regulate CMRS rates must satisfy a

substantial burden ofproof A petitioning State must demonstrate either that:

(1) market conditions with respect to such services fail to protect
subscribers adequately from unjust and unreasonable rates or rates
that are unjustly or unreasonably discriminatory; or

(2) such market conditions exist and such service is a replacement for
land line telephone exchange service for a substantial portion of
the telephone land line exchange service within such State.9

7

•
9

See Illinois Bell Telephone Co. v. FCC, 911 F.2d 776, 786 (D.C. Cir. 1990).

CMRS SecondR&O, 9 FCC Red. at 1421.

47 U.S.C. § 332(c)(3)(A). See also CMRS Second R&O, 9 FCC Red. at 1504.
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Thus, a State must do more than show that market conditions for cellular

services (as in the case ofthe CPUC petition) "have been less than fully competitive in

the past."10 Rather, as recognized by the Commission, a State must show that "given the

rapidly evolving market structure in which mobile services are provided, the conduct and

performance ofCMRS providers ill-serve consumer interests by producing rates that are

not just and reasonable, or are unreasonably discriminatory."ll

The CPUC did not meet the necessary burden and simply submitted time-

worn arguments regarding the government's implementation ofthe duopoly structure for

cellular service and the existing state ofwireless competition. The CPUC failed to

account for competitive changes to the "duopoly" cellular market structure in California

due to the imminent advent ofPersonal Communications Services ("PCS") and other

wireless services. 12 Additionally, the CPUC provided no evidence ofanticompetitive

practices regarding the provision ofany CMRS offering or evidence ofwidespread

consumer dissatisfaction in the state. Thus, in its Report and Order, the Commission

properly found that:

10

11

12

Report and Order, FCC 95-195, at para. 15.

Id

In its report finalizing the Budget Act, the House Committee on the Budget
emphasized that in implementing Section 332(c)(3), the Commission should "be
mindful ofthe Committee's desire to give the policies embodie[d] in Section
332(c) an adequate opportunity to yield the benefits ojincreased competition and
subscriber choice anticipated by the Committee." H.R. Rep. No. Ill, I03d
Cong., 1st Sess. 261-262 (1993) (emphasis added). Thus, in determining that the
Commission, and not the states, should govern CMRS rate and entry issues,
Congress was aware ofthe cellular duopoly structure as well as the advent of
alternate wireless services.
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• The CPUC failed to satisfy the statutory standard established by
Congress and implemented by the Commission for extending state
regulatory authority over CMRS rates;

• The CPUC's analysis ofthe CMRS marketplace did not properly
reflect the rapidly changing CMRS market structure and evolving
cellular services' 13,

• No evidence ofpricing collusion among cellular providers was
provided by the CPUC;

• Cellular rates are declining in California; and

• The CPUC provided no evidence ofwidespread consumer
dissatisfaction.

Remarkably, CRA's Petition concedes that there is inadequate evidence to

support the CPUC's original request for continued rate regulatory authority over CMRS

providers.1. Indeed, recognizing that the CPUC did not meet the statutory standard, CRA

13

1.

For example, as the Commission stated in its Report and Order, "PCS activity is
undeniably real. It is not something that 'may' occur, or that will occur
sporadically. It is happening, and it is happening on a nationwide scale." Report
and Order, FCC 95-195, at para. 33 (emphasis in original). In fact, since the
CPUC filed its petition in August of 1994 the Commission has auctioned and
awarded 99 MTA PCS licenses. See Applicationsfor A andB Block Broadband
pes Licenses, Order, DA 95-1411 (W.T.B. June 23, 1995). Additionally, Nextel
has already constructed a system which will serve as a competitive alternative to
cellular service in areas ofCaJifornia. PCS: Can we talk?, Data Communications,
March 21, 1994, at 13.

See CRA Petition for Reconsideration at 4-5:

A state [such as California1proposing to retain regulatory authority will
obviously be unable to provide the same level ofevidence -- or indeed any
evidence at all -- ofsuch anticompetitive behavior, consumer
dissatisfaction, and other indicia ofmarketplace failure.

• • •
[The CPUC] regulatory environment has required the cellular carriers to
provide reasonable and nondiscriminatory rates for intrastate service.
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is reduced to requesting that the Commission hold the CPUC to a lesser standard than

that prescribed by the Budget Act. CRA provides no basis for such an exception to the

statutory requirement, and none exists.

Moreover, rather than directly challenging the FCC rulings in the Report

and Order, CRA's petition is centered on its request that the Commission allow the

CPUC to retain jurisdiction over one discrete area ofregulation -- complaints concerning

rates for intrastate service. In the alternative, the CRA seeks a Commission ruling that

the FCC will consider discriminatory rate complaints.

First, CRA's request to allow the CPUC to adjudicate rate disputes is

nothing more than a backdoor attempt to involve the state in rate regulation without

meeting the burdens contained in the statute. As discussed above, there is no basis for

reconsideration ofthe Commission order denying the CPUC continued rate authority, and

CRA has no right to seek such authority on the state's behalf

Second, as to the issue ofFCC jurisdiction, in its Report and Order the

Commission stated that this issue will be addressed "in the context of [the petitions for

reconsideration of the CMRS SecondReport and Order] proceeding."1S The Commission

specifically stated that it would address the issue on reconsideration in this proceeding

"only upon a showing by petitioners that resolution ofthe issue is necessary to resolve a

material issue raised in this record. That showing must consist of evidence and argument

is Report and Order, FCC 95-195, at para. 147.
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establishing such a nexus and supporting the substantive position argued i.e., that we ...

have not inherited intrastate rate regulation over CMRS."16

CRA's Petition clearly fails to meet this standard. CRA merely complains

about a "critical void in regulatory authority" and the absence ofa forum for bringing

discriminatory intrastate rate complaints. It provides no evidence to support these claims

and it also ignores the Commission's previous commitment to protect resellers from such

discriminatory practices. 17

CONCLUSION

In the Budget Act, Congress determined that preemption ofstate rate

authority would facilitate the development ofwireless services in this country. CRA's

16

17

ld (emphasis added).

See Bundling ofCellular Customer Premises Equipment and Cellular Service,
Report and Order, CC Docket No. 91-34, 70 Rad. Reg. 2d (P&F) 1288, 1295 nA8
(1992).
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effort to undermine the competitive deployment of services should be rejected. ll For the

reasons stated herein, the CRA Petition should be denied.

Respectfully submitted,

BEllSOUlH CORPORATION

BEllSOUlH CEllULAR CORP.
BAKERSFIEW CELLULAR TELEPHONE CO.

By: ~~ ~'
L. Andrew Tollin
Luisa L. Lancetti
Georgina M. Lopez-Ona

WILKINSON, BARKER, KNAUER & QUINN
1735 New York Avenue, N.W.
Washington, D.C. 20006
(202) 783-4141

July 5, 1995

By:

By:

7~O.~~
William B. Barfield
Jim O. Uewellyn
1155 Peachtree Street, N.E.
Atlanta, Georgia 30309-3610
(404) 249-4445

~Q.~'1N'
Charles P. Featherstun
David G. Richards
1133 21st Street, N.W., Suite 900
Washington, D.C. 20036
(202) 463-4132

Their Attorneys

11 It is well-established that it is not the "objective or role assigned by law to the ...
Commission" to "equaliz[e] competition among competitors." See Hawaiian
Telephone Co. v. FCC, 498 F.2d 771, 776 (1974).
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